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This case is before ne on a Conplaint of Discrimnation
brought by the Secretary of Labor, acting through his Mne Safety
and Health Adm nistration (MSHA), on behal f of Steve Baker,
agai nst Cedar Coal Conpany, Inc., under section 105(c) of the
Federal M ne Safety and Health Act of 1977, 30 U S.C. § 815(c).
For the reasons set forth below, I find that Cedar Coal did not
vi ol ate section 105(c) when M. Baker’'s enpl oynent term nated on
Novenber 9, 1995.

A hearing was held on August 8, 1996, in Pikeville,
Kentucky. In addition, the parties filed post-hearing briefs in
t he case.

Backgr ound

Cedar Coal is an independent contractor, owned and operated
by Larry Bruce Phillips, providing coal hauling services for,
anong others, Garrett M ning and Sheep Fork Energy’s No. 3 and
No. 4 mnes. The conpany has trucks of its own and subcontracts
wi th ot her haul age conpani es when additional trucks are needed.

The Conpl ai nant was hired by Cedar Coal as a truck driver in



July 1995. In Septenber 1995 he was reassigned to operate a
front-end | oader near the entry to the Sheep Fork No. 3 m ne.

Coal is brought out of the m ne and dunped in a pile. The | oader
fills trucks fromthe pile. |If coal is not |oaded into the
trucks, coal cannot be brought fromthe m ne

M. Baker clainms that he was fired on Novenber 9, 1995,
after he stopped operating his | oader because it was unsafe. He
filed a discrimnation conplaint with MSHA on Novenber 20, 1995.
Cedar Coal maintains that Baker quit on Novenber 9 because he did
not want to operate the | oader wthout a heater.

Fi ndi ngs of Fact and Concl usi ons of Law

Section 105(c)(1) of the Act provides that a m ner cannot be
di scharged, discrimnated against or interfered with in the
exercise of his statutory rights because: (1) he “has filed or
made a conplaint under or related to this Act, including a
conplaint . . . of an alleged danger or safety or health
violation;” (2) he “is the subject of nedical evaluations and
potential transfer under a standard published pursuant to section
101;” (3) he “has instituted or caused to be instituted any
proceedi ng under or related to this Act or has testified or is
about to testify in any such proceeding;” or, (4) he has
exerci sed “on behalf of hinself or others . . . any statutory
right afforded by this Act.”

In order to establish a prima facie case of discrimnation,
a conplaining mner bears the burden of establishing (1) that he
engaged in protected activity and (2) that the adverse action
conpl ained of was notivated in any part by that activity.
Secretary on behalf of Pasula v. Consolidation Coal Co., 2 FMSHRC
2786 (Cctober 1980), rev'd on other grounds sub nom
Consol i dation Coal Co. v. Marshall, 663 F.2d 1211 (3rd Cr
1981); Secretary on behalf of Robinette v. United Castle Coal
Co., 3 FMSHRC 803 (April 1981); Secretary on behalf of Jenkins v.
Hecl a-Day M nes Corp., 6 FMSHRC 1842 (August 1984); Secretary on
behal f of Chacon v. Phel ps Dodge Corp., 3 FMSHRC 2508 (1981),
rev'd on other grounds sub nom Donovan v. Phel ps Dodge Corp.
709 F.2d 86 (D.C. Gr. 1983).

The operator may rebut the prim facie case by show ng
either that no protected activity occurred or that the adverse
action was in no part notivated by the protected activity.
Pasul a, 2 FMSHRC at 2799-800. |If the operator cannot rebut the
prima facie case in this manner, it neverthel ess may defend
affirmatively by proving that it was also notivated by the
m ner's unprotected activity and woul d have taken the adverse
action for the unprotected activity alone. 1d. at 2800;

Robi nette, 3 FMSHRC at 817-18; see al so Eastern Assoc. Coal Corp.



v. FMSHRC, 813 F.2d 639, 642 (4th Cr. 1987); Donovan v. Stafford
Const. Co., 732 F.2d 954, 958-59 (D.C. G r. 1984); Boich v.
FMBHRC, 719 F.2d 194, 195-96 (6th G r. 1983) (specifically
approvi ng the Conm ssion’s Pasul a- Robi nette test).

| find that M. Baker’s claimthat he was concerned about
safety when he stopped operating the | oader on Novenber 9 is not
credi ble. Consequently, | conclude that he neither refused to
operate the | oader for safety reasons, nor comruni cated any
safety conplaints to managenent. Therefore, he did not engage in
protected activity and his term nation was not a violation of the
Act. | further find that even if M. Baker could be considered
to have engaged in protected activity, his refusal to work and
subsequent actions were not reasonabl e.

Baker testified that Novenber 9 was a cold, m sty day, with
a tenperature, according to the radio in his pickup truck, of 19
degrees. He stated that when he arrived at work, at about 6:30
a.m, the windows on the | oader were frosted over. He further
testified that he attenpted to scrape the frost off of the
wi ndows with a cassette tape case.

The Conpl ai nant stated that the heater and defroster, which
had not worked for two or three weeks, were not working and he
was unable to keep the wi ndows clear. As a consequence, he
related that after |loading three or four trucks, and hitting the
| ast one several tinmes, he decided to stop operating the | oader.
He then “hollered at the scal e house man, they call him Leonard,

on the radio on the CB, | told himto refer a nessage to Midhol e
that 1’mparking the |oader. |I'mrefusing to run it because it
didn’t have a heater or defroster.” (Trl. 32-33)!

Baker testified that after parking the | oader, at just a
little after 7:00 a.m, he

got in the truck with [Jody Puckett]. | was going to
ride down the road wth himbecause the road was rough
| got out there to the dunp and | heard themtal ki ng
about it. | heard Mudhol e and themtal king about it.

| told Jody the best thing to do was just hurry up and
dunp and take ne back to ny truck because | didn’'t want
himto get fired.

(Tr1. 34-35.) Wen asked what “they” were tal king about, Baker

! The transcript for the Tenporary Reinstatenent hearing
held on July 2, 1996, was nade a part of the record in this case.
(Trll. 5-6.) Hence, references to that transcript will be “Trl.”
and references to the transcript for the August 8 hearing wll be
“Tril.”



replied: “They said | would get in trouble for getting off the

| oader like that. | would loose [sic] nmy job.” (Trl. 35.) He
clainmed that he got into Puckett’s truck “[b] ecause | was going
to get himto drop ne off at No. 4 Mnes [sic] so | could cal
Larry Phillips because they told us at the No. 3 Mnes [sic] that
we were not allowed in the mne shop.” (1d.)

The Conpl ai nant nmai ntained that after being returned to his
pi ckup truck by Puckett, he drove over to the No. 4 m ne,
arriving there at about 8:00 a.m He alleged that he told Dani el
McCoy, al so known as “Mudhol e,” who was his supervisor, that “I
refused to run that | oader wi thout no heater or defroster like it
was because it was unsafe. He told ne the best thing I could do
was call Larry Phillips.” (Trl. 38.)

Baker testified that he called Larry Phillips and “told him
| refused to run that loader like it was. He told ne, ‘1 no
| onger need you no nore.’ | asked him ‘Let nme drive the red 800
[coal truck].”” (Trl. 38.) Baker clainmed that Phillips replied,
“No, you don’t need to be on none of ny equi pnent no nore. You
are fired. | no longer need you no nore.” (I1d.)

After the tel ephone conversation, Baker averred that he
returned to the No. 3 mne “alittle after 8:00." (Trl. 39.) He
testified that he got his personal bel ongi ngs out of the | oader
and went to Ancel Little' s house to help himw th a truck.

Dani el McCoy testified that sonmetine “in the nei ghborhood of
8: 00" Baker called himon the CB, told himthat the heater was

not working in the | oader and asked him*®“to call M. Phillips and
tell himthe heater wasn’t working. He said that he wasn’t going
torun it without a heater.” (Trl. 90.) MCoy further recounted

that Baker “told ne that they were going to have to get the
heater fixed in it or he was quitting. That he had hi m anot her
job that he could go to running a | oader that would pay him $12
an hour.” (Trl. 94.)

McCoy stated that he next tal ked to Baker a couple of hours
| ater when Baker cane over to the No. 4 mne. The Conpl ai nant
wanted himto call Phillips, but he told Baker to call Phillips
hi msel f .

Lynn Perkins was operating the scales on the norning of
Novenber 9. He stated that he was communi cating on CB channel
30. He testified as foll ows:

| was wei ghing coal using the CB to communicate with
trucks on the scales. And Steve Baker hollered at ne
and told ne to get ahold [sic] of Mudhole and tell him
that the heater was not working in the |oader. And at
that point, | said, “You ain’t got no heat?”
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And he said, “No. |'mabout to freeze to death.”
And then he went on to say that it was so cold there
was ice on the w ndshield, he said he wouldn’'t be able
to load the trucks. And Miudhol e was al ready on the
channel that we was on, and he said he heard him And
fromthat point on, | didn't talk no nore to him

(Tri1. 210.)

Burl King, a truck driver for Kinberly Trucking, testified
that he was com ng through the gap with a | oad of coal and heard
McCoy and Baker on the CB. He related that, to the best of his
recol | ection, he heard Baker “say that the | oader —the heater
wasn’t working.” (Trll. 25.) He agreed that it was cold that
nor ni ng.

Ant hony Rucker, a truck driver for Geg Bentley, testified
that he had come through the gap with a load of coal. He stated
that his CB was on channel 23. He clainmed that he “heard Steve
hol l er at Mudhole and tell himthat he couldn’t run the | oader
because it didn’'t have any heater on it and it was too cold, and
he couldn’t see what he was doing to load the trucks.” (Trll
34.)

Jody Puckett, an independent truck driver, testified that he
pi cked Baker up at the coal dunp, which is three or four mles
fromthe Sheep Fork No. 3 mne, between 8:00 a.m and 9:00 a. m
He said that Baker got out of his pick-up, got into the truck
with himand rode while he transported two | oads, about an hour
and a half to an hour and three quarters. Wen asked what Baker
had said to him he recalled that Baker “just told ne that he
wasn’t going to run the | oader without any heat. And | asked him
what he was going to do, and he told nme he was going to go down
and talk to Mudhol e about it and see what they was going to do.”
(Tril. 169.)

Baker does not claimthat he was in any danger fromthe
cold. He does maintain, however, that he stopped |oadi ng coal
because he considered the | oader unsafe to operate. On the other
hand, it is the conpany’ s position that he parked the | oader for
personal confort reasons, because he was cold. |f Baker stopped
operating the | oader because it was unsafe, then he engaged in
activity protected under the Act. |If he stopped because it was
cold, then he did not engage in protected activity.

| find that Baker has not established that he engaged in
protected activity. None of the witnesses in the case
corroborate his story. Most significantly, no one heard him
claimthat it was not safe to operate the |loader. On the
contrary, everyone recalled that he conplained that the heater
woul d not work and it was col d.



The cl osest to supporting himwas Anthony Rucker who cl ai ned
to have heard himsay that he could not see what he was doing to
| oad the trucks. However, Rucker was not a credible wtness.

Not only had he filed his own discrimnation conplaint against
Phillips, giving himanple reason to be disposed to testify

agai nst the conpany, but he denonstrated his hostility toward
Phillips while on the stand. (Trll. 50, 52-54, 57.)

Furthernore, he clains to have heard the conversation between
Baker and McCoy on CB channel 23, when the evidence is clear that
it occurred on CB channel 30.

Addi tionally, none of the rest of Baker’'s narrative is
supported by any witness. Jody Puckett, who was not involved
with either of the parties to this proceedi ng and had no apparent
notive to lie, was a very credible witness. His testinony was
contrary to the Conplainant’s on all inportant points.

Baker clainmed that shortly after 7:00 he got in Puckett’s
truck to go to the No. 4 mne, but Puckett testified that he
pi cked himup, not at the No. 3 mne, but at the dunp between
8:00 and 9:00. Baker contended that while in the truck he heard
talk on the CB concerning his situation, did not want to get
Puckett in trouble, and so had himtake himback to his truck.
Puckett made no nention of hearing any discussions on the CB
whi |l e Baker was in his truck, nor of being concerned that he
m ght have troubl e because he had Baker in his truck, and,
instead, testified that Baker rode around with himfor an hour
and one half to an hour and three quarters.

Puckett further testified that he was hauling coal fromthe
No. 3 mine to the dunp, that he did not go to the No. 4 mne and
t hat Baker never asked himto go to the No. 4 mne. He indicated
t hat Baker did not seem upset, but said he was not going to run
the | oader without heat and would go talk to Mudhol e to see what
t hey were going to do.

Plainly, this evidence does not support Baker’s claimthat
he arrived at the No. 4 m ne about 8:00. MCoy renenbered that
he arrived a couple of hours later, that is, around 10: 00.
Curtis Thacker testified that he replaced Baker as the | oader
operator around 9: 00 and had been operating for about half an
hour when Baker got in his truck. Thacker had the inpression
t hat Baker had gotten out of Puckett’s truck. Thus, Puckett,
McCoy and Thacker all support the conclusion that Baker did not
arrive at the No. 4 mne until sometinme around 10: 00 a. m

Baker’ s explanation for having to go to the No. 4 m ne,
rather than calling fromNo. 3, was that the enpl oyees had been
told not to use the phone in the No. 3 mne shop. None of the



W tnesses agreed with that statement. Phillips said he had not
tol d Baker or anyone else not to use that phone. John Ratliff,
the No. 3 mne superintendent, testified that there was no
prohi biti on agai nst Cedar Coal enployees or other truck drivers
usi ng the phone.

The Conplainant’s credibility was further underm ned by his
professed inability to renenber any dates, or even approxi mate
times during the year. At the tinme he testified, none of the
inportant matters had occurred as nuch as a year before. Such a
conplete lack of recall, as clained by Baker, a young man with
thirteen years of schooling, is unbelievable.

| conclude that the credible evidence in this case
denonstrates that Baker stopped operating the | oader because the
heater did not work, and not because of any concern for safety.
The evidence further shows that he then rode around for several
hours before attenpting to discuss matters with anyone in
authority. Perhaps his tenper, which he displayed while

testifying, (Trll. 134-35), got the better of him but this |ack
of concern for a mning operation that was crucial to coa
production certainly justified Phillips’ response to Baker, when

he finally did get around to calling him that he was “fired,” as
cl ai mred by Baker, or that he “quit” and woul d not be rehired, as
claimed by Phillips.

Accordingly, | conclude that the Conpl ai nant was not
term nated for engaging in protected activity. Since he was not
engaging in protected activity, he was not discrimnated agai nst
wi thin the neaning of the Act.

Moreover, even if Baker’s refusal to work could be construed
to have been based on safety grounds, his refusal was not
reasonable. He did not adequately conmmunicate his safety concern
to managenent, nor did he give managenent an opportunity to
respond to his conpl aint.

The Act protects “a mner’s right to refuse work under
conditions that he reasonably and in good faith believes to be
hazardous.” G lbert v. Federal Mne Safety & Health Revi ew
Comm ssion, 866 F.2d 1433, 1439 (D.C. Cr. 1989). Although not
fully articulated by him it appears that Baker’'s safety concern
was that he was having trouble seeing out of the |oader’s
w ndshield and he was afraid that he would hit either a coal
truck or a mner with the |oader. |If, despite all attenpts, the
w ndshi el d could not be cleared, that m ght have been a
reasonabl e concern. However, Baker made little or no attenpt to
cl ean the w ndshi el d.

No evidence was presented at the hearing about what nethods
were avail able for keeping the windshield clear. Baker testified



that his efforts consisted of using an enpty cassette tape case
to clean the frost off of the outside of the windshield. Thacker
testified that when he took over the | oader, and the inside of
the wi ndshield m sted over, he used paper towels to wipe it off.
The | oader was in an area near the m ne shop, near coal trucks
and near mners’ personal vehicles, yet Baker apparently did not
try to find another nmeans of clearing the w ndshield.

Addi tional ly, Baker did not adequately comuni cate his
safety concerns to nmanagenent. MCoy, his inmmedi ate supervisor
understood his conplaint to be that the heater did not work, not
that he was concerned with being injured or injuring sonmeone
el se. This understanding is supported by the recoll ections of
all of the other w tnesses who heard Baker express his
conplaints. Thus, managenent had no opportunity to address the
percei ved danger. Since the “responsibility for the
communi cation of a belief in a hazard that underlies a work
refusal rests with the mner,” Baker’s failure to do so neans
that his work refusal was not protected by the Act. Smth v.
Reco, Inc., 9 FMSHRC 992, 995 (June 1997).

Not only did Baker not convey his safety concern to
managenent so that they coul d address the problem but he al so
failed to give managenent any tine to respond to the conpl aint.
| nst ead, he stopped operating the | oader and went off on a 90
mnute ride in Puckett’s truck. Wile the |aw requires
managenent, in the nornmal case, to attenpt to allay a mner’s
reasonabl e fears, managenent cannot do so if the mner is not
present .

The Secretary’ s argunent on this issue, that the conpany did
not neet its obligation to allay Baker’s fears because no one
told himthat a repair part for the heater/defroster was on order
before he parked the | oader, reveals the weakness in his case.

In the first place, as noted above, Baker gave the conpany little
or no tine to make such an announcenent. |In the second pl ace,
the fact that a part was on order would not have sol ved Baker’s
prof essed claimthat he could not keep the wi ndshield clear to
see out of it. Thus, the Secretary argues that by doing nothing
t he conpany did not allay Baker’'s fears, but if the conpany had
told himthe part was ordered, then his fears would have been

al l ayed and, by inplication, his refusal to work unreasonabl e.
The fallacy in this argunent is that either action, doing nothing
or telling himthe part was on order, would have had the sane
practical affect on his situation.

In conclusion, I do not find the Conplainant’s claimthat he
st opped working for safety reasons believable. Therefore,
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conclude that his refusal to work was not protected activity. In
addition, even if the Conpl ainant had refused to work out of a
concern for his and others safety, | conclude that his refusal
was not reasonable and in good faith.

ORDER
Accordingly, it is ORDERED that the conplaint of the

Secretary filed on behalf of Steve Baker agai nst Cedar Coal
Conpany, Inc., is DI SM SSED.

T. Todd Hodgdon
Adm ni strative Law Judge

Di stribution:

Anne T. Knauff, Esq., Ofice of the Solicitor, U S. Departnent of
Labor, 2002 R chard Jones Rd., Suite B-201, Nashville,

TN 80202-5716 (Certified Mil)

Phil A. Stal naker, Esqg., P.O Box 1108, Pikeville, KY 41502-1108
(Certified Mail)
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